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SYNOPSIS

The Commission affirms the conclusions of law of the
Hearing Examiner that the College committed an unfair practice
by unilaterally implementing a five day salary holdback without
negotiations and in the face of a demand from the A.A.U.P. to
negotiate. 1In reaching its determination the Commission, in agree-~
ment with the Hearing Examiner, finds and concludes that a salary
holdback does constitute a term and condition of employment con-
cerning which an employer, on demand, is required to negotiate in
good faith. The Commission notes that it is not necessary to rule
upon the Hearing Examiner's conclusion, excepted to by the A.A.U.P.,
that N.J.S.A. 52:14-15 mandates a minimum salary holdback and that
the holdback could not be more than nine working days. The Commis-
sion further states that it need not pass upon the Hearing Exam-
iner's conclusion, excepted to by the College, that the amendments
to N.J.S.A. 34:13A-8.1, contained in P.L. 1974, c. 123, permit
negotiations regarding a salary holdback even though that matter is
the subject of a legislative enactment nor upon the Hearing Exam-~
iner's determinations, also excepted to by the College, that N.J.S.A.
52:14-15 does not apply to the employees herein represented by the
A.A.U.P. and that the College as opposed to the State of New Jersey
is the public employer. The Commission determines that its conclu-
sion regarding the unfair practice charge does not turn on the
disposition of the above-mentioned peripheral issues.

The Commission orders the College to cease and desist from
refusing to negotiate collectively in good faith with the A.A.U.P.
and from making unilateral changes in terms and conditions of em-
ployment, and affirmatively orders the College tc negotiate, upon
request, with the A.A.U.P. concerning the matter of a salary holdback;
to refrain from implementing a five day holdback of salary during
the course of negotiations; to restore retroactively to the unit
employees the five days of salary holdback commencing September 15,
1975; and to notify the Commission, in writing, of the steps taken
to comply with the order.
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DECISION AND ORDER

An Unfair Practice Charge (the "Charge") was filed with
the Public Employment Relations Commission (the "Commission") on
August 27, 1975 by the Council of A.A.U.P. Chapters of the College
of Medicine and Dentistry of New Jersey (the "A.A.U.P.") against
the College of Medicine and Dentistry of New Jersey (the "College")
alleging unfair practices within the meaning of the New Jersey
Employer-Employee Relations Act, as amended, N.J.S.A. 34:13A-1
et seq. (the "Act"). 1In particular, the Charge alleges an unfair

1/
practice within the meaning of N.J.S.A. 34:13A-5.4(a) (5) by

1/ That subsection prohibits employers from " (5) Refusing to
negotiate in good faith with a majority representative of
employees in an appropriate unit concerning terms and condi-
tions of employment of employees in that unit, or refusing

to process grievances presented by the majority representa-
tive L "
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virtue of the College's unilateral imposition of a five day
holdback in salary for unit members employed by the College
and represented by the A.A.U.P.

The Charge was processed pursuant to the Commission's
Rules, and it appearing to the Commission's Executive Director,g/
acting as the named designee of the Commission, that the alle-
gations of the Charge, if true, might constitute an unfair
practice within the meaning of the Act, a Complaint and Notice
of Hearing was issued on November 17, 1975.

Thereafter, on January 13, 1976 the parties filed

with Robert T. Snyder, Hearing Examiner of the Commission, a

stipulation of facts in which, inter alia, they waived the

necessity of filing an answer to the Complaint by the College
and requested the Hearing Examiner to make a legal determination
on the basis of the stipulated facts regarding the following

questions:
3/
1. Does N.J.S.A. 52:14-15 mandate the imposition of

2/ Now Chairman, Jeffrey B. Tener.
3/ That section provides as follows: "Except as otherwise speci-
fically provided by law, all officers and employees paid by
the State shall be paid their salaries or compensation bi-
weekly in a biweekly amount; provided, however, the State
Treasurer and the Director of the Division of Budget and
Accounting shall fix the time of payments in the biweekly
amount so that payments will commence biweekly when there
shall have been developed an interval of not more than 9
working days between the last day of the biweekly period

for which the salary or compensation has been earned and
the date of payment.
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a salary holdback at the College?
2. If a salary holdback is mandated by the above
statute, must it be negotiated with the A.A.U.P. prior
to its implementation?
In addition, the College stated in the letter transmitting
the stipulation of facts that the parties had agreed that they
could address*the question of whether the institution of a
salary holdback procedure is a mandatory subject of negotiations
even absent any statutory mandate in that regard.
Briefs were filed with the Hearing Examiner by the
College on January 23, 1976 and on February 3, 1976 by the A.A.U.P.
On June 30, 1976 the Hearing Examiner issued his Recommended
Report and Decision which included findings of fact, conclu-
sions of law, and a recommended order. The original of that
Report was filed with the Commission and copies were served on
all parties. A copy is attached to this Decision and Order and
made a part of it. Thereafter, pursuant to approved requests
for extensions of time within which to file exceptions and
responses thereto, exceptions were filed by the College on
August 24, 1976, by the A.A.U.P. on September 20, 1976, and a
letter response was filed by the College on October 5, 1976.
Finally, on October 12, 1976 the Commission received a letter
from the A.A.U.P. which stated that the A.A.U.P. did not intend
to apply for permission to submit any further response in this
matter.
For reasons set forth more fully below, we agree

with the conclusions of the Hearing Examiner that the College
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committed an unfair practice by unilaterally implementing the
five day salary holdback without negotiations and in the face
of a demand from the AAUP to negotiate.

The Hearing Examiner found, based upon the stipulated
facts and an exhaustive legal analysis, that a salary holdback
does constitute a term or condition of employment concerning
which a public employer is required, upon demand by a majority
representative of employees in an appropriate unit, to nego-
tiate in good faith. Neither party has filed an exception
regarding these findings of fact and conclusions of law and we
adopt them substantially for the reasons cited by the Hearing

4/

Examiner.

Additionally, the Hearing Examiner concluded that

N.J.S.A. 52:14-15, set forth fully in note 3 above, does mandate
a minimum salary holdback and that the holdback could not be
more than nine working days. The A.A.U.P. excepts to this con-
clusion, contending that the statement which was attached to
that bill makes it clear that the holdback period was discre-
tionary with the named State officials and that there need be
no holdback at all. We find that it is not necessary for us to
determine whether the cited statute serves only to limit the
salary holdback to a maximum of nine working days or whether it
mandates that there be at least a minimal holdback. We would

reach the same conclusion under either of those interpretations.

4/ It is noted that N.J.A.C. 19:14-7.3(b) provides in part: "Any
exception which is not specifically urged shall be deemed to
have been waived."
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Similarly, we need not pass upon the Hearing Ex-
aminer's legal conclusion that N.J.S.A. 52:14-15 does not apply
to the employees herein represented by the A.A.U.P. and that
the College as opposed to the State of New Jersey is the public
employer.é/ Our conclusion regarding the alleged unfair practice
charge does not turn on the disposition of that issue. Assuming
arguendo that the statute does apply to employees of the College
as the College argues, we still find a violation of the Act.

Finally, we need not reach the argument of the A.A.U.P.
or the Hearing Examiner's conclusion that the amendments to
N.J.S.A. 34:13A-8.1 contained in P.L. 1974, c. 123 permit nego-
tiations regarding a salary holdback even though that matter is
the subject of a legislative enactment.

In our view, the issue presented is a narrow one: did
the College violate the cited section of the Act by unilaterally
imposing a five-day salary holdback without negotiating with
the A.A.U.P. in spite of a request for such negotiations from
the A.A.U.P.? We conclude that it did.

The parties stipulated that prior to the unilateral
implementation of the salary holdback by the College, the A.A.U.P.,
through its attorney, wrote to the College and stated that it was
aware of the possibility of a holdback and that the institution
of such an action without prior negotiation would be a violation
of their agreement and this Act. 1In a letter in response the

College indicated its intention to proceed unilaterally and it

5/ The bulk of the College's exceptions were addressed to this
point.
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did so. We believe that these stipulations of fact are dis-
positive of this matter.

As stated the Hearing Examiner found, and we agree,
that the alteration in an employee's salary payment effectuated
by the institution of a holdback does constitute a term and
condition of employment. This finding was not excepted to by
either party. Assuming, without deciding, that N.J.S.A. 52:14-15
did apply it does not require that the holdback be five days as
unilaterally implemented herein. Similarly, even if five were
the only possible number of days, a fact which we do not find and
which even the State did not appear to argue, the method and
scheduling of implementation would have to be negotiated.é/ There-
fore, the Commission finds that, regardless of the interpretation
of the statutes, the College violated its duty under the Act when
it refused to negotiate in any way with the Council concerning

the proposed holdback of salary and proceeded to unilaterally

6/ The College sent all unit members a letter stating the pro-

- cedure for implementing the holdback. See the August 19th
Memorandum discussed in the Hearing Examiner's Recommended
Report and Decision. Absent all the other considerations the
College's refusal to negotiate on even the method and schedu-
ling for implementing the holdback is enough to constitute a
violation of the Act and sustain our holding herein.

Nothing appears in the record which would have precluded
negotiations on the scheduling and implementation of the
holdback. This is especially true since the College has ap-
parently been operating since its inception in 1970 on a
no-holdback system. There is no reason to assume that the
College's procedure as enunciated in its memo of August 19,
1976 was mandated even under the College's interpretation of
the relevant statute.
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7/
implement the said holdback.

Based upon the foregoing, we hereby adopt the findings
of fact and conclusions of the Hearing Examiner except as modi-
fied herein.

ORDER

Puréuant to N.J.S.A. 34:13A-5.4(c) the Public Em-
ployment Relations Commission hereby orders the College of
Medicine and Dentistry of New Jersey to:

l. Cease and desist from:

(a) Refusing to negotiate collectively in good
faith with the Council of A.A.U.P. Chapters of the College of
Medicine and Dentistry of New Jersey as the majority representa-
tive of the employees in the unit described below, concerning
terms and conditions of employees in that unit: all full-time
teaching and/or research faculty and all part-time teaching and/or
research faculty who are employed at 50% or more of full-time
employed by the College of Medicine and Dentistry of New Jersey.

(b) Making unilateral changes in terms and con-

ditions of employment in the above described unit.

7/ We also note, as did the Hearing Examiner, that the parties

- were in the midst of negotiating a successcr collective nego-
tiations agreement during this entire series of events. The
College was free to propose the holdback as part of these nego-
tiations for any reason it deemed warranted, including admin-
istrative efficiency, the stated legislative purpose for enacting
N.J.S.A. 52:14-15, or to bring its procedures into conformity
with the general State practice, as initially stated in the
correspondence between the College and the Division of Budget
and Accounting. As a term and condition of employment the
parties would have been obligated to negotiate on the subject
along with all other subjects being negotiated for the new
agreement.
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2. Take the following affirmative action which is

necessary to effectuate the policies of the Act:

(a) Upon request, negotiate with the Council of
A.A.U.P. Chapters of the College of Medicine and Dentistry as
the majority representative of the employees in the aforesaid
appropriate unit, concerning the subject matter of a salary
holdback.

(b) During the course of the negotiations conducted
pursuant to 2(a) above, revoke, and refrain from implementing, a
five (5) day holdback of salary, as applied to employees in the

aforesaid aprropriate unit.

\

(c) Restore retroactively to the unit employees the

five (5) days of salary unilaterally held back commencing Septem-
8/
ber 15, 1975.

8/ 1In ordering the restoration of the five days of salary uni-
laterally held back the Commission is attempting to recreate
the situation as it existed at the time the College committed
the unfair practice herein. The status quo ante represents
that setting which is least likely to afford either party an
advantage during the course of negotiations on the holdback,
As stated in In re Galloway Township Board of Education,
P.E.R.C. No. 76-32, 2 NJPER 186 (1976) "(B)ecause the status
quo is predictable and constitutes the terms and conditions
under which the parties have been operating, it represents
an environment least likely to favor either party" (P.E.R.C.
No. 76-32 at pg. 6, 1 NJPER 186-187) cf. In re Piscataway
Township Board of Education, P.E.R.C. No. 76-91, 1 NJPER 49
(1975).

The Commission reiterates that it finds it unnecessary to
pass upon the interpretation of the various statutes discussed
in the Hearing Examiner's Report and does not intend that this
Decision and Order be read to adopt or favor any one particu-
lar analysis. As stated in footnote 7, supra, regardless of
which of the interpretations is correct, the College is free
to propose a holdback and the Council must negotiate. There-
fore, a restoration of the status quo ante seems most appro-
priate to effectuate the purposes of the Act.
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(d) Notify the Commission, in writing, within
twenty (20) days of receipt of this Order what steps the Respon-

dent has taken to comply herewith.

BY ORDER OF THE COMMISSION

Chairman Tener, Commissioners Forst, Hipp and Parcells voted for
this decision.

Commissioner Hurwitz voted against this decision.

Commissioner Hartnett was not present.

DATED: Trenton, New Jersey
January 26, 1977
ISSUED: January 27, 1977
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HEARING EXAMINER'S RECOMMENDED
REPORT AND DECISION

Statement

An unfair practice charge having been filed on August 27, 1975, by
Council of A.A.U.P. Chapters of the College of Medicine and Dentistry of
New Jersey, (herein "A.A.U.P." or "Council"), and it appearing to the Executive
Director, Jeffrey B. Tener, that the allegations in the said charge, if I'I:rue,
may constitute unfair practices on the part of the College of Medicine and
Dentistry of New Jersey (herein called "Respondent" or "College"), the Public
Employment Relations Commission ("Commission‘"), by its named designee, the
said Executive Director, issued a complaint and notice of hearing on November
17, 1975 against the Respondent. The complaint alleges that by virtue of a
unilateral imposition of a five (5) day holdback in salary for faculty employed
by Respondent, effective September 5, 1975, the Respondent has committed an
unfair practice in violation of N.J.S.A. 34:13A-5.k (a) (5). 1/

1/ A section of the New Jersey Employer-Employee Relations Act, as amended,
N.J.S.A. 3L4:13A-1 et seq. (herein "the Act").
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On January 13, 1976, the parties filed with the undersigned a
stipulation of facts in which they waived the necessity of filing answer
by the Respondent and respectfully asked the Hearing Examiner to maintain
jurisdiction for the purpose of making conclusions of law and recommendations
to the Commission. The parties stipulated that the Hearing Examiner make a
legal determination based upon the stipulated facts alone of the following
two questions posed:

(1) Does N.J.S.A. 15:14=15 mandate the imposition of a

salary holdback at the College.

(2) 1If a salary holdback is mandated by the above statute,

must it be negotiated by the A.A.U.P. prior to its
implementation.

In a covering letter forwarding the stipulation to the undersigned,
the Council attormey noted agreement by the parties that they may also address
the alternative question of whether the institution of a salary holdback pro-
cedure is a mandatory subject of negotiation even absent any statutory mandate
in this regard. v

On January 23, 1976 and February 3, 1976, Respondent and Council,
respectively, filed briefs. Upon the entire record in this case, including the

stipulation of facts and exhibits annexed thereto, I make the following:

FINDINGS OF FACT
I
Respondent's Status

‘ The complaint alleges, the parties stipulated and I find that the
Respondent is a public institution of Higher Education providing medical and
dental education pursuant to N.J.S.A. 18A:64C-1 et geq., and is thus a public
employer within the meaning of N.J.S.A. 34:13A (c).

I1
The Employee Organization
and its Status
The complaint alleges, the parties stipulated and I find, that the
Council is the duly authorized single collective negotiations representative
for faculty at the College of Medicine and Dentistry of New Jersey, g/ and is
thus its employee representative within the meaning of N.J.S.A. 3L:13A-3 (e).

2/ On June 13, 1972, in Docket No. RO-4OlL, the Commission certified the
Council or its predecessor, as the exclusive representative of all full-
time teaching and/or research faculty and all part-time teaching and/or
regearch faculty who are employed at 50% or more of full-time employed by
the College of Medicine and Dentistry of New Jersey.
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IIT
The Unfair Practice

As noted, the complaint alleges violation of N.J.S.A. 134-5.L (a)
(5) which, insofar as applicable here, prohibits a public employer "from
refusing to negotiate in good faith with a majority representative of employees
in an appropriate unit concerning terms and conditions of employment of the

employees in that unit..."

The Stipulation of Facts

A review of the salient stipulated facts, including, where appropriate,
references to various of the attachments thereto, now follows:

The parties entered into a collective negotiations contract on June 3,
1973, which was to expire on June 30, 1975. For a number of weeks, both prior
and since June 30, 1975, the parties were in negotiation concerning a successor
contract and had agreed to extend the non-economic portions of the current
contract during the period of negotiations.

N.J.S.A. 52:14=15 provides as follows:

Except as otherwise specifically provided by law,
all officers and employees paid by the State shall
be paid their salaries or compensation biweekly in
a biweekly amount; provided, however, the State
Treasurer and the Director of the Division of
Budget and Accounting shall fix the time of pay-
ments in the biweekly amount so that payments will
commence biweekly when there shall have been de-
veloped an interval of not more than 9 working
days between the last day of the biweekly period
for which the salary or compensation has been
earned and the date of payment.

On April 29, 1975, Edward Cohen, Assistant Chancellor for Health
Professions Education, informed Dr. Stanley S. Bergen, Jr., President of the
College, that, pursuant to direction from the Division of Budget and Accounting
and information from the Attorney General's Office, a salary holdback system
must be instituted at the College for all employees in order to conform with
statewide procedures under the statutory requirements of N.J.S.A. 52:14=15.1.

The April 29th letter from Cohen to Bergen attached and referred
to an April 2 letter from Deputy Attorney General Cuff. In that letter to
Cohen, Cuff noted that the College's proposed action of instituting a one-
week holdback of salary "...represents the College's attempt to conform to

a uniform state procedure."
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An earlier memorandum dated March 24, 1975 from Edward G. Holfgesang,

Acting Director, Division of Budget and Accounting, Department of Treasury, to
Ralph A. Dungan, Chancellor, Department of Higher Education provided as follows:

Under the authority of C. 52:27B-LO we set up our

central payroll system to provide for a one-week

holdback on salary payments. This was done pri-

marily in order to avoid overpayments and the

subsequent refunds and adjustments which must

necessarily characterize a "current payment"
gsysten.

It is my understanding that in attempting to
congolidate its payroll function the College
of Medicine and Dentistry is considering a
uniform one-week holdback as an integral part
of the new system.

I would like to take this opportunity to recom-
mend strongly that the holdback policy be adopted,
not only because it greatly simplifies the manage-
ment of a payroll system, but also as a matter of
equity in conforming their system to our central
payroll system. 3/

Prior to this time, faculty represented by the A.A.U.P. had received
salary checks every two weeks, which checks covered the time period between their
receipt. The College has now revised the payment schedule to one in which
although payment still received every two weeks, the payment covers the two week
period preceding the week in which the checks are received. This present pro~
cedure conforms to the hold back method utilized by the State central payroll
gsystem, which system is in effect in all State institutions of higher education
with the exceptions of Rutgers University, the New Jersey Institute of Technology
and the College of Medicine and Dentistry.

When the A.A.U.P. was informed that the College had intended to change
the present payroll system, which would result in the deferral of one weeks' pay
during the celendar year 1975, its attorneys, on its behalf, informed President
Bergen by letter dated June 3, 1975, that such action would constitute a uni-
lateral modification in terms and conditions of employment, in violation of
N.J.S.A. 34:138-5.4(a) (5).

On August 7 and 12, James McKeever, Director of Persomnel Resources
at the College, responded to the A.A.U.P. in letters directed to the Council's
attorneys, that the implementation of the holdback system was pursuant to the

3/ By 1etter(memorandum to Dungan dated April 11, 1975, Holfgesang referred
to the provision in 52:14~15.1 which, in his view, mandated the adoption
by the College of a one-week holdback on salary payments.
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clear direction of the Attorney General's Office, the Department of the
Treasury and the Department of Higher Education. Mr. McKeever further set
forth the implementation of the holdback system, commencing during the fall

of 1975.
Mr. McKeever's August 7, 1975 letter read in part, as follows:

"...we have been given clear directive from

the Attorney General's Office, the Department

of Treasury and the Department of Higher Educa~
tion to proceed in the most expeditious manner
possible to accomplish the holdback. Accordingly,
we have developed an implementation schedule which
will be begun on September 15, 1975 at which time
all of those employees throughout the College who
are not currently on a five (5) day holdback
schedule--~that includes all Faculty--will receive
a special one weeks' salary check for the period
of work 9/7/T5 through 9/13/75..."

* * *

"...The 12/5/75 pay checks and all subsequent pay
checks will, of course, be reflective of the five
(5) day holdback, that is, the 12/5/75 pay checks
will, of course, cover the period of work 11/16/75 -
11/29/75."

* * *

"Of more recent date, we were advised by Dr.
Stanley Von Hagen and others that discussions
would not be necessary ingofar as the A.A.U.P.'s
position was made clear in your June 3rd corres-
pondence. Insofar as we have been given a clear
directive from the State, we have no choice but
to proceed in the manner outlined above..." L/

On August 19, Mr. McKeever informed all faculty, including those
represented by the A.A.U.P., of the implementation of the salary holdback
commencing on September 15, 1975. The notice advised, in part, that "this
action (and similar ones on the Newark-Jersey City campuses and at Raritan
Valley Hospital is being taken to bring the salary schedules of the Faculty

L/ In the later letter of August 12, Mr. McKeever noted a correction to the
timing of the implementation of the five (5) day holdback in that the schedule
described in the August 7 letter was to apply in full only to the Faculty
located on the Piscataway campus and all other personnel located at Rutgers
Medical School and Raritan Valley Hospital, but that as to those Faculty
located on the Newark-Jersey City campuses, the schedule would apply through
the special pay date of 11/1L4/75 (for the period of work 10/26/75-11/8/75).
The August 12 letter attached a series of conversion schedules for five day
holdback which outlined the timing of the changes for each of the two faculty

groups.
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at all locations of the College and all Housestaff Officers and Regular
Staff on the Piscataway and Greenbrook campuses into conformity with the
salary schedules of the majority of College employees and into compliance
with appropriate State law, that is N.J.S.A. 52:1,~15 and 52:18-28. It

is further being taken in a gradual manmner so that the resultant diffi-
culties will be kept at a minimum." The August 19 memorandum further noted
that "The five (5) days' salary withheld is, of course, payable to each
affected individual at the time of his or her departure from the College."

When the College did not comply with the demand of the A.A.U.P.,
that it not implement the salary holdback system, on August 26, 1975, it
filed an unfair practice charge alleging a refusal to bargain, in contra~
vention to N.J.S.A. 34:13A-5(a) 5. On August 28, the A.A.U.P. by its
attorneys, wrote to President Bergen asking him not to implement the salary
holdback system until a determination of the merits of the unfair practice
charge had been determined.

On September 9, 1975, President Bergen infomed the attorneys for
the A.A.U.P., that he would not comply with the A.A.U.P.'s request to post-
pone the implementation of the salary holdback system. In his letter,
President Bergen noted that the College "...has been directed since 1970
to institute salary holdback provisions within the administrative policies
of the College."

On November 13, the College transmitted its position to the Public
Employment Relations Commission, concerning the unfair practice charge and
stated that the revision of the present salary payment system was in con-
formity with existing statutory requirements and that such an action is

legislatively mandated and is not a subject of mandatory collective negoti~
ations.

The Pogitions of the Parties

The position of the Council as set forth in the charge E/ is
incorporated as its position in the stipulation. The Council alleges therein
that contrary to the position of the College, N.J.S.A. 52:14-15 does not
compel the imposition of a holdback in salary since it clearly states that
payments cannot be made in "more than 9 working days between the last day of

the bi-weekly period," etc., and is clearly intended to prevent an extended

5/ And the complaint, by virtue of N.J.A.C. 19:14=1 and the Commission's

practice, which converts the charge into a complaint thus instituting
formal proceedings.
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holdback, rather than any holdback at all. The Council also alleges therein
that even if N.J.S.A. 52:1L=15 required a holdback, this 1956 statute is sub-
ordinate to the New Jersey Employer-Employee Relations Law, originally enacted
in 1968 and expanded in 1974 by Chapter 123, which modified the terms of N.J.S.A.
34:134-8.1 to make the obligation to negotiate subordinate only to pension
statutes. The Council also alleges in the charge that the impact of the five
(5) day holdback in pay upon faculty will be substantial. In support, a
memorandum from Dr. Irwin N. Perr, a faculty member at Rutgers Medical School,
to President Bergen of the College, among others, dated May 23, 1975 is attached.
That memorandum outlines the consequences in terms of lessened earnings and
benefits the faculty would suffer from the institution of a five (5) day hold-
back of salary. Dr. Perr notes that the deferral of pay would not only reduce
income the first year (from 52 weeks salary to 51) but would also reduce both
the contributions of the person and of the State to his retirement plan. Dr.
Perr notes that the loss in contribution to the pension plan resulting from

the reduction in income in the first year of the deferral, compounded annually
at six (6) percent interest, over a twenty to thirty-five year period for a
junior faculty person, would be considerable.

In its brief, the Council argued that an extensive statement attached
to Senate Bill No. L), which became C. 118 Laws of 1956 (52:14~15), makes clear
that the State Treasuvrer and the Budget Director have complete discretion to
reduce or to not even undertake the holdback period. That statement shows that
the Legislature's concern in adopting the holdback provision was with the elimin-
ation of a heavy administrative load then imposed on payroll functionaries in
the preparation of corrected checks for actual time worked when a State employee
leaves State service or takes unearned time off, prior to the end of a semi-
monthly pay period. Alternatively, the Council takes the position that the
College faculty are not covered by the terms of N.J.S.A. 52:14~15 since they
are not State employees but are rather employees of the College, an autonomous
public institution of higher education and are thus not subject to the provision
of a statute proscribing the manner of payment of salary to officers and employees
of the State. Reliance is placed here upon De lig, et al. v. Addonizio, et al.,
103 N.J. Super 238 (L. Div. 1968), in which the court determined that employees
of the College are in the service of the College, not the State, and thus are not
entitled to the guarantee of civil service status contained in the New Jersey
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Constitution or its implementing statutes. Finally, the Council in its brief
contends, as it earlier alleged in its charge, that the holdback of salary,

as an aspect of the manner of payment of salary and the basis of its computation,
constitutes a term and condition of employment concerning which the College is
mandated to negotiate. The Council notes that the requirement that the College
negotiate the salary holdback does not rely upon the 197L amendments to the New
Jersey Employer-Employee Relations Act but may be derived from an analysis of
the trilogy of cases decided by the Supfeme Court in 1973, Dunellen Board of
Education v. Dunellen Education Association, 64 N.J. 17, 24 (1973); Board of
Education of lewood v. Englewood Teachers Assn., 6L N.J. 1 (1973), and

Burli on County College Faculty Association v. Burlington County College,

64 N.J. 10 (1973). The Council also notes that its position is consistent

with decision of the National Labor Relations Board and the Commissioner's
decision in Hillside Board of Education, 1 NJPER 55 - (P.E.R.C. No. 76-11,
10/2/75). The Council argues that the holdback constitutes a loss to the unit
employees of an entire weeks' salary. Given the relative youth of many of the

faculty and the relatively stable employment relationship they enjoy with the

College, recoupment of the weeks' salary upon resignation, retirement or death
is unlikely to take place for many years. As a consequence, and because of a

reasonable projection of continued inflation, it is likely that the employeesb
will suffer an outright loss of the salary involved.

Since the Council made a timely demand to negotiate and such demand
was rejected by the College, the Council finally contends that the College's
unilateral action violated its negotiation duty under the Act and constitutes
a refusal to negotiate.

The Respondent argues in its initial reply to the charge that the
College is an agemcy of the State, relying upon N.J.S.A.18:64G-2, &/ of the
1970 enabling Act.

6/ 18A:64G-2 entitled, "Findings and declarations" provides as follows:

' "The Legislature and Governor of the State of New Jersey hereby find that
the establishment and operation of a program of medical and dental education
is in the best interest of the State to provide greater numbers of trained
medical personnel to assist in the staffing of the hospitals and public
insgtitutions and agencies of the State and to prepare greater numbers of
students for the general practice of medicine and dentistry, and find,
declare and affirm, as a matter of public policy of the State, that it is
the responsibility of the State to provide funds necessary to establish
and operate such programs of education, in the most economical and efficient
maenner, and that, in furtherance of such policy, the school of medicine here-
tofore established by Rutgers, the State University, (hereinafter called the
"Rutgers Medical School") and the N.J. College of Medicine and Dentistry

shall be combined into a single entity to be known as the College of Medicine
and Dentistry of New Jersey."
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As such, the College is obliged to direct and control expenditures in accordance
with State budget appropriation acts, citing N.J.S.A. 18:6LG-6(f). Y Among
those acts, contends the College, is N.J.S.A. 52:14=15 which has earlier been
quoted in full.

The Respondent further argues that this provision mandates some
holdback period, albiet a limited one, by providing that the bi-weekly payments
will commence "when there ghall have been developed an interval..." (Emphasis
added)

Such action, urges the Respondent, is a>statutory obligation on the
part of the College and is not a subject of mandatory collective negotiation.

The Respondent relies upon the principle of statutory construction that implied
repeal of statutes is not to be favored. The Respondent then concludes that the
recent amendment to the Act at N.J.S.A. 34:13A-8.1 §/ cammot be interpreted to
override the State's obligation to institute a holdback, in the absence of direct
language evidencing contrary intent of the Legislature. As the Legislature clearly
did not intend to render nonoperative those prior mandates concerming its public
employment affairs by the passage of the cited amendment, N.J.S.A. 52:1L4-15 must

be deemed to remain unaltered. Respondent is thus under no obligation to negoti-
ate the subject of a holdback mandated by Statute.

1/ 18A:6LG-6 entitled "Powers and duties of board" reads as follows:

"The board of trustees of the College, within the general policies and guide-
lines et by the Board of Higher Education, shall have the general supervision
over and be vested with the conduct of the college. It shall have the power
and duty to:

(£f) Direct and control expenditures and transfers of funds appropriated to
the college and in accordance with the provisions of the State budget and
appropriation acte of the Legislature, and, as to funds received from other
sources, direct and control expenditures and transfers in accordance with

the terms of any applicable trusts, gifts, bequests, or other special pro-
visions, reporting changes and additions thereto and transfers thereof to

the Director of the Division of Budget and Accounting of the State Department
of the Treasury. All accounts of the college shall be subject to audit by
the State at any time;"

8/ 3L4:13A-8.1 originally provided in pertinent part, "...nor shall any provision
hereof annul or modify any statute or statutes of this State." (Section 10
of P.L. 1968, c. 303). The same provision now reads: "...nor shall any
provision hereof annul or modify any pension statute or statutes of this
State." (Section 6 of P.L. 197L, c. 123) (Emphasis added).
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Town of Hunti on v. Associated Teacherg of Huntington, 30 N.Y. 24. 22, 331
N.Y.S. 2d. 17, 282 N.E. 24 109 (Court of Appeals, 1972) as clarified in Syracuse

36 N.Y. 2d. 7h3, 361 N.Y.S. 2d. 912 (Court of Appeals, 1974) for the proposition
that a public employer need not negotiate with respect to terms and conditions of
employment limited by plain and clear prohibitions in either statutory or
decisional law.

The Respondent also argues in its brief that even assuming arguendo,
N.J.S.A. 52:14~15 does not mandate a salary holdback, a mandatory negotiations
obligation does not attach to the subject matter because involved here is only
a rearrangement of payment schedule under which salary payments remain in the
same amount and are paid at the same interval. Consequently, the change is
clearly an insignificant and immaterial one which does not give rise to an
obligation to negotiate.

Issues Presented

The stipulation of facts and the submission of the parties pose the
following issues for determination in this proceeding:

1. Does the five (5) day holdback in payment of earned salary con-
stitute a term or condition of employment concerning which the public employer
is required to negotiate in good faith with a majority representative of employees
in an appropriate unit under N.J.S.A. 34:134-5.4(a) (5) of the Act. o/ In
particular, is the holdback a proposed new rule or modification of an existing
rule governing working conditions which "shall be negotiated with the majority
representative before they are established." (N.J.ﬁ.A. 34:134-5.3).

2. 1If the subject matter of the holdback in salary is a term or
condition of employment does a State statute (N.J.S.A. 52:14-15) which deals with
the imposition by the State of a limited salary holdback on certain employees;

(a) mandate the imposition of a holdback, and if so,
(b) does it apply to the employees here involved?
3. If the Statute mandates a holdback and does cover these employees,

does the Statute preclude negotiations concerning the subject matter of salary
holdback?

9/ 3h:13A~5.4(a) (5) prohibits employers, their representatives or agents,
in pertinent part, from "Refusing to negotiate in good faith with a majority
representative of employees in an appropriate unit concerning terms and
conditions of employees in that unit..."
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L. If the Statute does not preclude negotiations concerning salary
holdback, has the College violated its negbtiating duty under the Act?

Holdback of Salary as a Term or Condition of Employment

In Board of Education of the City of lewood v. Englewood Teachers
Association, 64 N.J. 1 (1973), the Supreme Court determined that working hours
and compensation of individual teachers are terms and conditions of employment
within the contemplation of the Act. Thus, it held grievances concerning these
subjects were suitable for negotiation and grievance procedures, including
ultimate arbitration as provided in the parties' agreement. The Court noted
that the Board of Education's unilateral compensated extention of the working
hours of four special education teachers as well as the unilateral denial of
tuition reimbursement and an application for placement on a certain salary
guide for another teacher, were contract interpretations which "...would
directly and most intimately affect the employment terms and conditions of the
five individuals involved without affecting any major education policies." Id.
at page 8. See also Hillside Board of Education, P.E.R.C. 76-11, 1 NJPER 55.
It matters not that the dispute as to the negotiability of the subject matter
arises during negotiations for a new agreement as in the instant case, and not
in the context of a claimed violation of an existing agreement, as in City of
Egglewdod.

It also appears to follow that the method or means of compensation
as well as the level of compensation directly and intimately affect the employ-
ment terms and conditions of employees. See King Radio Corporation, Inc.,

166 NLRB 648 (1967) (change from weekly to bi-weekly payment); General Motors
Corp., 59 NLRB 1143, mod. and enf'd. 16 LBRM 833. (Transfer from salary to
hourly rate pay base).

The Respondent, in effect, admits that the subject matter involved
herein has an impact upon wages, hours, or other conditions of employment but
argues, nevertheless, that the instant holdback of salary does not have a
material or substantial impact since the salary payments remain the same and
payment is received at the same bi-weekly intervals. Neither of the cages
which the Respondent cites in its brief in support of this proposition is per-
suasive when applied to the subject matter here involved. In 6ne, Seattle
First National Bank v. NLRB, L F. 2d 30, a free investment service was
utilized by only three percent of unit employees and involved the investment

of only $655.21 over representative periods prior to the employer's unilateral
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imposition of a service charge of one-half the amount charged non-employees.
In the other, Westinghouse Electric Corporation v. NLRB, 387 F. 24 542, an
independent contractor operating cafeterias in the employer's plants raised
food prices for employees. The Court in each case found the change had

minimal impact on employees and denied enforcement of NLRB orders to bargain.

In each case, unlike the instant one, the service was provided primarily for the
convenience and accommodation of employees, and in Westinghouse, in particular,
contrary to the instant subject matter, alternative food sources other than the
plant cafeteria were available.

Here, every faculty member, employed at every College facility is
affected by the holdback, and none have any choice to avoid the impact of the
immediate loss and probable lengthy delay in recoupment of a full weeks' salary,
a basic term and condition of their employment. In .addition, during the tran--
sition period some employees wereto receive a single week's pay on at least one
payroll date. There is in every case a delay in receipt of one week's pay which may
not be recouped by a substantial majority of the faculty for a period of years until
resignation, retirement, or death. At least during the first year in which the
holdback became effective, faculty members will have received one week's less
pay than in previous years. While I do not agree with the argument of the
A.A.U.P.'s attorney that the facultywdll suffer a loss of at least one-half of
the salary heldback because no interest applies and continuing inflation will
reduce its value, since the payment will ultimately be made at the then current,
higher salary level, nonetheiess, the loss of 6ne week's salary and .the delay
in its receipt is a real loss, which, applied to the substantial complement of
faculty employed in fhe unit, comprises a significant sum.

I, therefore, conclude that the salary holdback intimately affects the
terms and conditions of employment of the employees. I also conclude that the
manner or mode of paying earned salary is a rule governing working conditions
within the meaning of N.J.S.A. 34:13A-5.3. 10/ Having determined that the hold~
back in salary constitutes a term or condition of employment, the Respondent still
may be under no duty to negotiate, if its amthority is constrained by another

statute, mandating certain action with respect to the subject matter.

10/ That section, in part, specifically requires "proposed new rules or modi-
fications of existing rules governing working conditions" to be "negotiated
with the majority representative before they are established." See,

Rutgers, the State University, P.E.R.C. No. 76~13 at page 9, f.n. 6 of the
Decision and Order.
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Does State Law Mandate a Salggi Holdback for State Employees

The Statute which the Respondent claims limits its authority to
negotiate with iespect to the subject matter, has been quoted in full at
page 3, infra. . One must first look to the words used in determining its
intent and meaning. The crucial word is "shall" in the phrase "shall fix
the time of payment in the bi-weekly amount" and the crucial phrase is "when
there shall have been developed an interval of not more than nine working
days." The use of the word "shall" normally denotes a complusion with respect
to the conduct at issue. There is a presumption that it is used in an impera-
tive, not a directory sense. Kohler v. Barnes, 123 N.J. Super. 69, 81. The
Council would have me derive an interpretation that the word "shall" in context
gives the State discretion not to holdback salary. This interpretation is
claimed to be derived from the statement attached to the Senate Bill No. Ll
which was ultimately enacted into law as 52:14=15 (L. 1956 c. 118). That
statement grounds the enactment of the holdback provision upon the need to
reduce administrative complexity in the preparation of its payrolls as turnover
among an‘enlarged work force has increased. Nothing contained in that statement
supports the Council's interpretation that the word "shall" should be given any-
thing but its normal imperative meaning. The holdback is central and not
incidental to the end sought by the Legislature. 11/ Neither does the statement
serve to support the Council's claim that the limitation upon the maximum number
of work days which may be totalled in imposing a holdback in pay permits the
State to refrain from imposing any holdback at all. The provision mandates the
development of an "interval". Its particular dictionary meaning applicable here,
is "a space, gap, or distance between objects, states, qualities, etc." (Webster's
New Collegiate Dictionary, 1961 edition. G. & C. Merriam Co.). The clear sense

of the language of the provision, in light of the Legislature's intent, and the
essence of the Act leads me to conclude that the Legislature has required a

holdback of salary up to nine working days in length.lg/

11/ The Council claims the Legislative reason is not the real reason the College
has instituted the holdback here. The record containg no evidence to
support its contention that the holdback has been instituted to reduce its
cash flow problem. Even if it did, the statutory purpose must still be held
to govern a holdback instituted pursuant to its terms.

12/ The minimal interval necessary to comply with the statutory provision is
unclear but it is not a matter of concern here. The actual interval imposed
by the College is five days. It is this interval, unilaterally imposed,
within the parameters of the statute, with which this decision must be
concerned.
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Application of the Statute to the Faculty Employed by the College

While I have concluded that the Statute mandates a holdback of
salary, the question remains, raised by the Council in its brief, whether’
it applies to the faculty employed by the College.

The present N.J.S.A. 52:14=15 became effective July 1, 1956. 13/
The New Jersey Medical and Dentistry College was created by the laws of 1968,
c. 67, effective June 21, 1968 (N.J.S.A. 18A:6L4C-1 et seq.). The Act provided
for the acquisition by the State of the Seton Hall College of Medicine and
Dentistry to be operated as a public facility with the primary purpose of
educating practicing physicians and dentists within the State. In 864C-2
the College was constituted "...an instrumentality exercising public and
essential governmental functions." Under the original Act, the Governor
appointed seven members to a Board of Trustees (B64C-l4). The Board of Trustees
were provided general supervision over and were vested with the conduct of the
College. TUpon acquisition of the Seton Hall College of Medicine and Dentistry
the Board of Trustees was to assume full responsibility for its operations and
to take such other action as may be likely to insure continued operations of
the College (86L4C-1L). Among other powers, the Board of Trustees was granted
the power and duty to sue and be sued; to determine the educational curriculum
and program of the College; to determine the policies for its organization,
administration and development; file an annual request for appropriation with
the state treasurer; disburse all monies appropriated to the college by the
legislature and all monies received from tuition, fees, auxiliarily services and
other sources; direct and control - . expenditures of the college in accord-
ance with the appropriation acts of the legislatﬁre, and, as to funds received
fyrom other sources, in accordance with the terms of any applicable trusts, gifts,
bequests, or other special provisions; accept from any government or governmental
department, agency or other public or private body or from other source grants or
contributions of money or property which the board may use for or in and of any
of its proposals; acquire (by gift, purchase, condemnation or otherwise), own,
lease, use and operate property, whether real, personal or mixed, or any interest
therein, which is necessary or desirable for college purposes; and exercise the
right of eminent domain (864C-8 (b), (c), (d), (e), (£), (), (n), (o) and (q)).

13/ Prior to the 1956 amendment of the section it provided that "accept as
otherwise specifically provided by law, all officers paid by the state,
all state employees and all employees employed in the several counties

and classified as state employees, shall be paid their salaries or com-
pensation semi-monthly."
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Those powers make clear that the College had available to it, sources
of funds other than govermmental appropriations. Furthermore, unlike the
statute creating the State College system (N,J.S.A. 184:6L4-18) the instant
enabling Act contained no requirement that monies derived from fees were required
to be paid to the State Treasurer or to become part of the General State Fund.

The 1968 enabling Act provided not only for the acquisition of the
Seton Hall school but also for the acquisition of a public hospital in any
municipality in which a site had been selected for the College (18A:64C-21).
The Act further provided that all permanent municipal employees of the hospital
acquired, except physicians and dentists, "shall continue as employees of the
College and in accordance with the provisions of Title 11 of the Revised Statutes,Ci-
vil Service, shall not suffer loss of position or be removed, suspended or demoted
except for cause." (18A:64C-25). Shortly after creation of the College in 1968,
the College acquired the former Newark City Hospital. A group of employees of
the former City Hospital who, by virtue of the acquisition, became employees of
the College, sought a declaratory judgment as to their entitlement to full civil
service status under the New Jersey Constitution and implementing . statutes.
The Court held that the employees of the hospital were employees of the College
and not of the State or the State Department of Higher Education and thus were
not entitled to full civil service status, but only those limited rights speci-
fically granted by the enabling Act. Dedngelis, et al., v. Addonizio, et al.,
130 N.J. Super 238 (Law Div., Larner, J.S.C., 1968).

Interestingly, in DeAngelis, contrary to the position it takes in
the instant proceeding, the College contended that it and not the State was
the employer of the former City Hospital employees.

After reviewing the genesis of the dispute arising from the takeover
of the hospital by the College on July 1, 1968 pursuant to an agreement with

the City of Newark, and the positions of the parties, Judge Larnmer then turned
to the central issue in the case:

"It is urged by the plaintiff that the college

is but an agency of the State of New Jersey,
exercising 'public and essential govermmental
functions' established under N.J.S 18A:64G-2 in

the State Department of Higher Education. Al though
the statutory scheme creates the college as a cor-
porate entity with corporate succession, it is

urged that such corporate organization is only for
convenience of administration and that, as a matter
of substance, the college is a mere branch or agency
of the State for the particular purpose of operating
and administering a college of medicine and dentistry..."
(page 250 of the opinion)
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Following a discussion of various cases cited by plaintiff employees
in support of their position, Judge Larner analyzed and determined the issue

in the following language at pp. 251-25l of the opinion:

"The foregoing cases dealing with the authorities

and other governmental corporate entities illustrate
that the mere fact that the corporate body exercises
public and governmemtal functions does not in itself
dictate that its employees are in the service of the
State. The crux of this problem is whether the func-
tion of life of the particular agency is dependent
upon the State in its management and control, and
whether it depends solely and entirely upon the finan-
cial sustenance it receives from the State through its
tax revenues.

The college was established in the State Department of
Higher Education as a body corporate with corporate suc-
cession, controlled and managed by a board of trustees
appointed by the Governor with the advice and consent

of the Senate. N.J.S. 18A:6L4C-2 to L. The board of
trustees has general supervision over the conduct of

the college, including the following powers, among

others: to adopt a corporate seal; sue and be sued;
determine the policies for organization, administration
and development of the college; disburse all moneys re-
ceived from various sources; appoint officers and employees
and fix their compensation; fix and determine with the
approval of the State Treasurer the tuition rates and
other fees; grant diplomas; enter into contracts with

the State, any other public body, private individual or
corporation; accept grants from public or private agencies;
acquire, sell or lease real and personal property; exercise
the right of eminent domain, and adopt such bylaws, rules
and regulations as are necessary for the operation of the
college. N.J.S.A. 18A:6LC-8.

It is significant also that the college has powers

incident to the proper government, conduct and management
of the school 'without recourse or reference to any depart-
ment or agency of the state,' except as may be specifically
provided in the legislation. N.J.S.A. 184:6,4C-9. The
college is deemed to be an employer for the purposes of the
act integrating public employees into the social security
system (N.J.S.A. 43:154-1, 71), N.J.S. 18A:6L4C-11; and the
legislation further provides that nothing contained therein
involving the college or its activities shall be deemed to
create or constitute a debt, liability or pledge of credit
of the State of New Jersey, N.J.S. 18A:64C-17.

The State has the responsibility to provide the financial
support necessary to the continuation of the college pro-
gram, N.J.S. 18A:6lC-1, and does so through annual appro-
priations made upon budget requests of the college board of
trustees. This financing is supplemented by tuition and fees
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and by grants and gifts from private and other
public sources. With particular reference to the
hospital facility operated by the college, a large
portion of the financing is derived from patient's
fees, including $7,400,000 annually from the City
of Newark for care of the indigent.

An analysis of the foregoing powers, duties and
method of operation of the college and the hospital
points to the conclusion that the college is a truly
independent entity whose autonomy is substantive
rather than merely formal or organizational. The
board of trustees has full control 6f policies and
functioning of the college, subject to minor super—
visory functions of some state agencies. Not only
does the institution have complete power to control
its own destiny without recourse to any department

or agency of the State, and not only is it designated
a8 an employer for social security purposes, but it is
granted power to enter into contracts with the State.
If the college was but an agency or arm of the State
as asserted by the plaintiffs, such power to contract
with the State would have been wholly unnecessary and
inappropriate.

From the viewpoint of financial support, it is evident
that although the college depends in part on annual
appropriations from the State, a substantial portion

of its financial maintenance is derived from other
sources. And what is more significant to the issue at
hand is that the major source of revenue for the main-
tenance of the hospital is derived from non-state sources.
It follows, therefore, that the existence and functioning
of the hospital does not depend entirely upon financial
support from the State and its tax revenues, and that the
employees of the hospital are not paid exclusively from
state tax revenues.

The court therefore finds that the employees of the
hospital are in the service of the college, as an
independent employer, and not in the service of the
State. As a consequence, they are not entitled to the
guarantee of civil service status contained in the New
Jersey Constitution or its implementing statutes."

The judgement in DedAngelis was not appealed by any of the party-
defendants, which included the Mayor and Council of the City of Newark, the
College, the Director of the Newark City Hospital, the State Attorney General,
the Civil Service Commission of New Jefsey, the State Commissioner of Education,
and the President of the College.

In 1970, the Legislature created the College of Medicine and Dentistry

of New Jersey, the present party Respondent in the instant proceeding (18A:64G-1
et seq.) - the result of a merger of the College and Rutgers Medical School.
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The main thrust of the new statute, which revised and repealed parts of the
original 1968 Act, was to provide the College with authority to acquire the then
existing School of Medicine of Rutgers, the State University, (Rutgers Medical
School) (18A:6LG-2). See Briscoe v. Rutg fs, 130 E;i. Super 4,93, L96-T.

In the 1970 Act, the Legislature did not introduce any change in the
original 1968 enabling Act designed to reverse or undercut Judge Larner's
intervening decision in DeAngelis.

While many of the pre-existing provisions of 18A:64C-1 et geq. were
repealed and new provisions substituted, a close examination of the two Statutes
.discloses very few substantive changes of any nature. The Board of Trustees
was enlarged from seven to eleven voting members and the Chancellor of the
Department of Higher Bducation and the Commissioner of Health were added as ex
officio members (18A:64G-L). The power of the Board of Trustees to sue and
be sued was removed, but otherwise its authority to exercise general supervision
over and to conduct the affairs of the College were not disturbed. A revision
was made requiring that the Board direct and control expenditures and transfers
of funds appropriated to it in-accordance with the provisions of the State lﬁ/
budget as well as the appropriation acts of the Legislature.(18A:64G-6 (£))

The 1970 Act specifically carries forward the power of the Board of
Trustees to exercise such powers incident to the proper government of the
College without recourse or reference to any department or agency of the State,
except as otherwise provided by this Act (18A:6LG-7).

I conclude that the Court's decision in DeAngelis, governs the
relationship between the College and the State just as effectively today as

it did in 1968 when it issued. See White v. City of Paterson, 137 N.J. Super
220, 22l (App. Div. 1975).

1/ A provision of the State budget for the fiscal year 1975-76 requires
that "The Classification, Compensation, Promotion and Salary Admin-
istration Program Plans" of Rutgers, N. J. Institute of Technology
and the College "...be maintained... in accordance with standards
and guidelines established by the President of the Civil Service Com-
mission and approved by the State Treasurer and the Director of the
Division of Budget and Accounting and shall be subject to audit by
the Department of Civil Service..." (P. L45, Appropriation Handbook,
fiscal year 1975-76, P.L. 1975, ¢c. 128). As earlier noted, the 1970
enabling Act did not require College compliance with the holdback
statute. In the absence of statutory authority derived from 52:14-15
itself, I conclude that this language in the current State budget is
an insufficient basis for requiring the College's Compensation Plan
to comply with the holdback of salary even if such a holdback is one
of the standards or guidelines established by the C.S.C. and approved
by the Treasurer and Budget Director.
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The decision of the Court in DeAngelis which was concerned with the
status of the College's non-professional hospital employees, is equally applicable
to the faculty members employed by the College in the unit represented for pur-
poses of collective negotiations by the Council. Neither enabling Act differ-
entiates between classifications of employees in terms of their employment
relationship or the College's relationship to the State. Just as the former
Newark City Hospital as a constituent facility of the College derives revenue
from non-state sources, so do the constituent schools of the College, including
the former Seton Hall College of Medicine and Rutgers Medical School, among
others, derive portions of their revenue from non-state sources. That factor
while significant in determining whether the College's employees were in the
service of the State or College in DeApngelig, is of even greater significance
in determining whether the employees here involved come within the salary hold-
back mandated in N.J.S.A. 52:1}-15.

The stipulation of facts does not indicate to what extent the private
sources of funds available to the College constitute a source of the salary
payments made to the faculty. To the extent that any portion of faculty salary
is derived from sources other than State appropriation, on that ground alone,
the holdback mandated in 52:14-15 by its terms could not apply. This is so,
because the provision speaks in terms of salaries of "...all officers and em-
ployees paid by the State..." Zﬁhphasis suppliq§7. Further, to the extent any
particular segment of the faculty is supported by fees, private grants and the
like, it would be anomalous for the provisions of the holdback statute to apply
to those faculty paid out of State monies and not to apply to faculty whose
salary is derived in whole or in part from other sources. Clearly, the Legis-
lature could never have intended to reach such a result.

Applying the results derived from a reading of DeAngelis to the faculty
involved here, as employees of the College they cannot be fouhd%to be included
among state officers or employees whose salary is required to be held back an
interval of not more than nine working days, pursuant to N.J.S.A. 52:14-15.

The conclusion that the instant faculty are not covered by the hold-
back provision is strengthened as a result of a close inspection of the statutory
framework in which the holdback provision appears. The holdback provision is
incorporated in Title 52 of the New Jersey Statutes, titled "STATE GOVERNMENT,
DEPARTMENTS AND OFFICERS". Subtitle 3 in which Chapter 1l appears is titled
"EXECUTIVES AND ADMINISTRATIVE DEPARTMENTS, OFFICERS AND EMPLOYEES." Article 3
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of Chapter 1l, which includes 52:1L~15, is titled "Salaries, etc. of officers
and employees in general". The College is nowhere included among the depart-
ments and agencies listed in subtitle 3 of Title 52 which comprise the execu-—
tive and administrative departments of the State of New Jersey.l

Apart from the foregoing, there is evidence indicating that the State
has only belatedly sought to impose the status of a State Agency upon the Col-
lege, and not uniformly in every proceeding in which the issue is apparent or
could have been raised.-

Thus, Hofgesang, State Acting Director, Division of Budget and Account-~
ing, in his letter to Ralph Dungan, Chancellor, Department of Higher Education,
as recently as Maréh 24, 1975 "recommended strongly" that the holdback policy
be adopted for the College. Not until April 11, 1975, did the same official
make reference to 52:14-15. The same letter of March 2, 1975, refers to a
central payroll system established under authority of 52:27B-40 pursuant to which
a one~week holdback of salary was instituted for State Agency employees. While
the College was then proposing to conform to a uﬁiform state procedure, it is
clear that neither the State nor College viewed the College ag part of the cen-
tralized payroll system. All the exhibits point to the College's preparation
of its own payroll. In fact, Hofgesang's April.llfh letter to Dungan, notes
that "...in order to comply with the statutory requirement, the College of Medi-
cine and Déntistry must follow essentially the same system which we have adopted
for our central payroll system." Zﬁhphasis addé§7

Farthermore, although the College President notes in response to the
Council's attorneys that the College had been directed since late 1970 to in-
stitute a salary holdback, it is odd that a full five years elapsed apparently
before sufficient pressure was generated in mid 1975, for the College to insti-
tute a salary holdback in September 1975.

Even now, neither Rutgers, the State University, nor the New Jersey
Institute of Technology, sister institutions to the College, all three of which
may be accurately characterized as "autonomous public universities", see
Rutgers v. Piluso, 60 N.J. 142 (1972), have been requested or required by the

lE/ Contrary to the Respondent's contention made in its response to the charge,
N.J.S.A. 18A:64G-2 does not define the College as an "Agency of the State".
The public interest in creating a cadre of trained medical personnel to
staff hospitals and public institutuions in the State should not be equated
with the creation of a state agency. See De lig, supra; White v. City
of Patergon 132 N.J. Super 220 (App. Div. 1975); New York Public Libr ’
et al., v. New York State Public Relations Board, et al, 87 LRRM‘2632~EApp.
Div.), aff'd, 90 LRRM 21,63 (Court of Appeals)
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State to institute a salary holdback of any kind.
Finally, it is interesting to note that over the y ars the State has
consented to negotiation units under the Act limited to employees of the Col-

lege. For example, see College of Medicine and Dentistry of the State of New
Jersey and Teamsters Local 286, Affiliated wi h the Intermational Brotherhood
of Teamsters Public Service Employees, Docket No. R-97 (licensed practical
nurses, clerical, health case and services, and operations maintenance and
service employees); The College and Professional and Technical Employees
Union, Local L8L, Docket No. R0-993 (security guards and security officers);
The College and Fssex County Building Trades Bargaining Committee, Docket No.
RE-21 (craft employees); and, of course, the instant unit, of teaching and research
faculty, Docket No. RO-LOL.

If, as the State contends now, the College faculty are employees of a
State Agency, subject to a holdback statute concerning its employees, then con-
sistency would have required the State to seek that each of the classifications
of employees involved in these prior representation proceedings be included in
a regpective statewide unit in accordance with the Commission's holding in State
of New Jersey (NéuroPsxchiatric Institute, et al), P.E.R.C. No. 50 and the
Supreme Court's determination in Ih re State of New Jersey and Professional
Association of N.J. Dept. of Education, 64 N.J. 231 (1974), aff'g P.E.R.C.
No. 68 (1972), finding that the scope of units of state employees must be state-

wide. Yet, the State agreed in each of these proceedings to units limited in
scope to the College.lé/

Based upon the foregoing, I conclude that the provisions of N.J.S.A.
52:14-15 do not apply to the employees of the College, including its faculty
represented by the Council and, accordingly, there is no statutory requirement

that the salary of the faculty involved be held back for a period of up to
nine days.

;é/ In a current representation proceeding before the Commission involving
pharmacists employed by the College, The College and New Jersey Society of
Hospital Pharmacists, Docket No. RO-76-9, the College has appeared by the
same connsel as in the instant proceeding, the Attorney General of New Jersey,
urging - - that the pharmacists be included in a Collegewide professional
unit. Significantly, the State does not contend that the pharmacists em-
ployed by the College are already included in a statewide professional unit
which specifically includes pharmacists, certified by the Commission, in
State of New Jersey and N.J.C.S.,A.=N.J.S.E.A., Docket No. RO=824 on June 10,
1975. Only such a unit claim would be consistent with the State's claim
in this proceeding that the College is a State Agency.
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Assuming, arguendo, the Statute Applies
to the Employees Involved, Do its
Provisions Preclude Negotiation

of a Holdback in Salary

While I have concluded above that the statute does not cover the
faculty involved in this proceeding, the parties have stipulated and briefed
the issue of the impact of the statute on the College's negotiation obligation.
Accordingly, I deem it my responsibility to address the issue raised by the
parties as to whether the statute, agssuming it to mandate a holdback and to
cover the employees, precludes negotations of a subject matter otherwise man-
datorily negotiable.

Were this analysis to be undertaken pursuant to the provisions of
Chapter 303 (P.L. 1968) prior to the 1975 amendments (P.L. 1974, c¢. 123, effec-
tive January 20, 1975), there would have been little question that the parties
would have been estopped from negotiating the subject matter of a holdback in
salary in the face of a statute (52:1h-15) requiring the State to impose a hold-
back of no more than nine days in length. Such a result would have been fore-
ordained by the language of the pre-Chapter 123 law which provided, in part,
", ..nor shall any provision hereof ammul or modify any statute or statutes of
this State." (N.J.S.A. 34:13A-8.1) Under this language, the State lacked au-
thority to negotiate with respect to a subject matter as to which it is man-
dated to act in a particular manner.ll/ As stated by the Commission, most re~
cently, in The Board of Education of the Township of Rockaway and Rockaway Town=-
ship Education Association, P.E.R.C. No. 76=ll (6/22/72) at page 10 of its De-
cision and Order:

"Based upon N.J.S.A. 34:134A-8.1 as it read under Chapter
303 and as interpreted by the Supreme Court in the Dunellen
Trilogy, the collective negotiations process of the Act could
not have produced a result that would 'annul or modify any
statute'."

© Bxamining the issue in light of the Chapter 123 amendments presents
a different picture. Now, N.J.S.A. 34:13A-8.1 reads, in pertinent part,
"...nor shall any provision hereof annul_or modify any pension statute or sta-
tutes of this state..." Zﬁﬁphasis addqi7; By thig language, the Legislature

;1/ Under Chapter 303, had the Council limited its negotiation demand to ne-
gotiation of a salary holdback between 1 and 9 days, there would have been
no conflict with the mandate of the statute, which by its terms permits the
holdback to be imposed for any period between those two limits. But the
Council has not so limited its demand and, in fact, takes the position that
a holdback is not compelled at all. The inference I draw from this stated
position and the absence of any demand limited to negotiation within the one
to nine day range is that the Council demands no holdback at all.
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has appeared to make clear that statutes other than pension statutes may be
modified by collective negotiations undertaken between a public employer

‘and employee organization concerning terms and conditions of employment. Such
a conclusion is buttressed by the existing legislative history as well as
recent decisions of the courts since the effective date of the Chapter 123

smendments.

There appear to have been no reparts of the Senate and Assembly Com-
mittees which considered the Senate Bill No. 1087, ultimately enacted into law
as P.L. 197k, c. 123. The report of its sponsors which accompanied the in-
troduction of the original Senate Bill No. 1087 has only limited value since
the proposed amendment of Sec. 10 of P.L. 1968, c. 303 (C.34:13A-8.1) went through
substantial revision before it achieved its final version.18 The Statement
did manifest the sponsors' concern that the scope of negotiations under the

Act required clarification in light of the Dunellen Trilogy. In this respect
it provided:

" "7t is the purpose of sections L4 and 6 of this bill to clarify

the scope of negotiations between public employers and employee
organizations. The importance of some clarification was empha-
gized by the Supreme Court in Burlington County College Faculty
Association v. Board of Trustees, Burlington County College, 6L
N.J. 10 (1973), and in Dunellen Board of Education v. Dunellen
Education Association, 6l N.J. 17 (1973).

"Mhe clarification set out in section L of this act is for the
purpose of resolving the tension which exists between statutory
provisions for the settlement of controversies and disputes which
preceded the enactment of the Employer-Employee Relations Act and
the existence of contractual procedures for the resolution of
grievances arising under a coligytive agreement, including provi-
gions for binding arbitration. Under the addition to section L

;§/ The original version of Section 6 of ¢. 123 provided, in pertient part:

"Nothing in this act shall be construed to anmul the duty,

responsibility or authority vested by statute in any public

employer or public body except that the impact on terms and

conditions of employment of a public employer's or a public

body's decisions in the exercise of that duty, responsibility

or authority shall be within the scope of collective negotia-

tions."

;2/ Section 4 of S-1087 in the original bill survived substantially in-
tact. (C.34:13A-5.3). It then, and in the final approved version,
contained the following change from P.L. 1968, c. 303:

"Notwithstanding any procedures for the resolution of disputes,
controversies or grievances established by any other statute,
grievance procedures established by agreement between the public
employer and the representative organization shall be utilized
for any dispute covered by the terms of such agreement."
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of this act, an employee organization may negotiate and

utilize procedures for the resolution of grievances, and
both parties may arbitrate disputes within the definition
of 'grievance' in their collective negotiation agreement.

"Section 6 is intended to give greater guidance to PERC
and to the courts in making the determination whether a particu-
lar issue is within the scope of negotiations. Section 6 pro-
vides that guidance without enacting a list of negotiable sub-
jects. Questions concerning the scope of negotiations will
gtill be resolved on a case-by-case basis, but both the admin-
istrative agency charged with enforcing this act and the courts
will be aided by the statutory standard that the impact on
terms and conditions of employment of the exercise of statu~
tory duties by a public employer is negotiable."

In Dunellen Board of Education v. Dunellen Education Association,
64 N.J. 17 (1973) the Supreme Court had noted at pages 2, - 25 in discussing
a potential conflict between the Education Laws and the pre-Chapter 123 Act:

"(n)owhere in the Act did the Legislature define the phrase
'Yerms and conditions' as used in section 7 nor did it specify
what subjects were negotiable and what subjects were outside
the sphere of negotiation. In section 10 it did expressly
provide that no provision in the act shall 'annul or modify
any statute or statutes of this State.’ N.J.S.A. 34:13A-8.1.
In the light of this provision it is ouriclear judicial re-
sponsibility to give continuing effect to the provisions in
our Education Law (Title 18A) without, however, frustrating
the goals or terms of the Employer-Employee Relations Act
(N.J.S.A. 34:13A~1 et seq.). /6L N.J. at 24-25./"

The Supreme Court continued at page 31:

"Thus far our Legislature has not chosen to set forth the
individual subjects which are to be negotiable and has left the
matter to the judiciary for case by case determination as to
vhat are terms and conditions of employment within the meaning
of N.J.S.A. 34:13A-5.3., But it has at the same time clearl

recluded expansive approach here by directive unequivoca~

! bly that provigions in existi gtatutes such as our educa-
tional laws shall not be deemed annulled or modified. N.J.S.A.
34:134-8.1." /Emphasis added

Hearings held before a joint committee of the Legislature on May 7,
1974, on the original version of the pending S-1087 did shed some light on the
intent of the bill's sponsors to respond to the Supreme Court's views of the
then existing relationship between the negotiations obligation under the Act
and provisions in existing statutes. See, e.g; the following colloquoy ap-
pearing at page 80 of the transcript of the hearing between proponent Senator
Martin L. Greenberg and Gerald L. Dorf, P.C., the then Labor Relations Counsel
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to the New Jersey State League of Municipalities and counsel to the League's
PERC Committee:

"SENATOR GREENBERG: Mr. Dorf, if the Legislature amended
the PERC statute as set forth in 1087, of course the language
in the Dunellen Case with regard to the ability to negoti ate
would be modified by that legislation.

"MR., DORF: In effect it would overrule Dunellen, yes, in

my judgment.

"SENATOR GREENBERG: And you agree we have the power to do
that.

"MR. DORF: Certainly. What I'm questioning is the advisa~-
bility of doing it.

"SENATOR GREENBERG: I understand your position."

In his prepared statement to the Joint Committee, Dorf expressed an
apparently valid concern that Section 6 of S-1087 even in its then original
version (which deleted the pre-existing language from c. 303 "nor shall any
provision hereof annul or modify any statute or statutes of this State") would
appear to expand the area of mandatory negotiation:

"G. Existing Statutes.
M. Titles 11 and 18A

"Apparently one of the major aims of S. 1087 is to sub-
stantially weaken the existing statutory structure in Title 11
(Civil Service) and Title 18A (Education). We believe this to
be a highly unfortuante approach.

"S. 1087 would weaken these other statutory schemes
generally by excluding the language on page 9, line 6 which
provides that the PERC statute shall not annul or modify any
statute or statutes of this state. Fuather, this Bill attacks
the he aring provisions of Civil Service and the Commissioner of
Education on page 7, line 72 (S. 1087) where it provides that:

", . .notwithstanding any procedures for the reso-
lution of disputes, controversies or grievances
established by any other statute, grievance pro-
cedures established by agreement between the pub-
lic employer and the representative organization
shall be utilized for any dispute covered by the
terms of such agreement.'

"The League is strongly opposed to both of the aforemen-
tioned attempts to weaken existing statutory structure. We be-
lieve that the expertise provided by the Civil Service Commission
and the Commissioner of Education should not be scrapped in every
instance in favor of an arbitrator. Therefore, the League strongly
supports the position taken on page 10 of A. 17 5.

"Under existing law, particularly in the education field,
other statutory structure of dispute resolution supersede con=-
tracted grievance procedures where there is concurrent jurisdic-

tion. We believe this to be the wisest approach and support its
specific continuance as provided in A. 1705." (p.p. 125A-126A)
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Other witnesses expressed like concerns. (See, e.g. Presentation
in Opposition of the New Jersey Council of School Administrators, pp. 1L494-
150A of the Joint Committee Hearing.)

After the final version of S. 1087 had been drafted, which restored

the original language from c¢. 303 with the addition of the modifying word
"pension", a proposed amendment introduced on July 30, 197h,gg/ accompanied

by a Statement of Explanation, shows clearly the opponent members' understand-
ing of the effect of this change in C34:13A-8.1. The proposed amendment, among
others, took the simple form of the omission of the word "pension" from Sec-
tion 6 of ¢c. 123. The accompanying statement, headed, "S-1087 Nullifies Pre-
viously Enacted Statutes" provided, in pertinent part, as follows:

"S~1087, as amended and passed by the Senate, provides on
page 9, lines 3 through 9, as follows: 'Nothing in this act
shall be construed to annul or modify, or preclude the con-
tinuation of any agreement during its current term heretofore
entered into between any public employer and any employee or-
ganization, nor shall any provision hereof annul or modify any
pension statute or statutes of this state.' According to normal
legislative interpretation, all previous statutory enactments
other than those concerning pensions are hereinafter subservi-
ent to the provisions of Chapter 303 as amended. The affect of
this change in language is a 180 degree reversal of prior public
policy, which currently provides that Chapter 303 shall not amnul
or modify any previous statutory enactment.

"By providing that Chapter 303, as amended by S-1087, super-
sedes all other statutory enactments, collective bargaining agree-
ments negotiated pursuant to its provisions would no longer be
subject to other statutory schemes. Hereafter, collective nego-
tiations would not be limited solely to terms and conditions of
employment, but would encompass all other administrative and
policy matters except those concerning pensions.

"We believe that the legislature, in its wisdom has appro-
priately enacted expansive statutory schemes in both the areas
of Education (184) and Municipal Law (Titles LO and LOA). Many
of the topics covered in those legislative schemes may be appro-
priate matters for negotiations. However, most of the matters
covered in those statutes are clearly the sole prerogative and
obligation of the state legislature. If the legislature is to
protect the citizens of the State of New Jersey from serious
fiscal and operational difficulties throughout all levels of
government in the state, it cannot relinquish its control over
the areas which are presently regulated by statute. For to do
any less, the legislature must be prepared to permit every local
governmental unit and employee representative to 'write their
own state laws for their own particular circumstances'."

20/ Chapter 123 was finally approved October 21, 197k.
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In spite of the concerns expressed by opposing witnesses and legis-
lators, c. 123, as adopted, contains the modifying word "pension" in C.34:
13A-8.1.

The apparent plain meaning of this change in C.34:13A-8.1 has been
noted by the Courts. In one proceeding, a board of education sought to en-
join an arbitration proceeding sought by an employee organization. At issue
was whether school board assignments of an additional teaching period for teach~
ers whose regular classes were being taught by specialists in music; physical
education and art affected terms and conditions of employment. The Board of
Bducation defended, in part, on the ground that the grievance was not arbi-~
trable because the subject matter concerned a dispute which, under N.J.S.A.
Title 18A the State Commissioner of Education was empowered to hear and de-
termine. The Court resolved the issue in favor of arbitration. Red Bank Board
of Education v. Worrington, et al., 138 N.J. Super. 564 (Sup. Ct., App. Div.,

1976). In the course of its opinion, the court noted as follows, at page
572 of its opinion:

"The New Jersey Employer-Employee Relations Act
evidences a clear legislative intent that disputes
over contractual terms and conditions of empleyment
should be solved, if possible, through grievance pro-
cedures. We are convinced, moreover, that where provi-
sion is made for binding arbitration of such controver-
sies, recourse for otheir resolution must be by that means
and not to the Commissioner, for to hold otherwise would
effectively thwart and nullify the legislative design ex-
pressed in the New Jersey Employer-Employee Relations Act.

"Our conclusion is buttressed by two of the 197L amend-
ments to the New Jersey Employer-Employee Relations Act
(L. 1974, c. 123), which appear to supply the clarification
mentioned in Dunellen Bd. of Ed. v. Dunellen Ed. Ass'n.,
gupra. One (B 6) amends N.J.S.A. 34:13A-8.1 by deleting
from it the clause 'nor shall any provision hereof annul
or modify any statute or statutes of this State.' The
other (B L4) adds to N.J.S.A. 34:13A-5.3 this sentence:

*%¥ Notwithstanding any procedures for the resolution of
disputes, controversies or grievances established by any
gstatute, grievance procedures established by agreement be-
tween the public employer and the representative organiza-

tion shall be utilized for any dlspute covered by the terms
of such agreement."

Cf. Board of Education of the Township of Ocean, the County of Mommouth v.

Township of Ocegﬁ Teachers' Association et al., N.J. Super. R (Docket
Not. A-3334-Tk, App. Div. 5/5/76).
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In view of the foregoing, I conclude that the Legislature inten-
ded to permit negotiations to annul or modify any statute except pension
statute or statutes. In view of the foregoing, I conclude that even if the
statute at issue here (C.52:14-15) could be construed to apply to the Col-
lege's faculty employees, the subject matter of a salary holdback would
g8till be mandatorily negotiable and negotiations would not be precluded by
the pre-existing statutory requirement that a holdback of up to nine days be

imposed for these qmployees, among others.

The State's Negotiations Obligation

The conclusion is warranted from an examination of the record ex-
hibits, particularly, the Council's letter of June 3, 1975 and the College's
reply of August 7, 1975, portions of which have earlier been alluded to,
that the Council made timely demand to negotiate the subject matter of a
salary holdback and that the College both declined to negotiate in response
to the demand and then wunilaterally instituted a holdback of salary.gl/ The
College thus has violated its negotiation duty as to the subject matter of a
salary holdback. DPiscataway Township Board of Education and Piscataway Township
Education Association, P.E.R.C. No. 91 (7/21/75), appeal dism. as moot, Docket
No. A-8-75 (June 1976).

21/ 1 do not find that the College's implementation of the holdback consti-
tutes a unilateral change in the parties' collective agreement as argued
by the Council in its attormey's June 3, 1975 letter to President Bergen
of the College. As the parties stipulated, only the non-economic por-
tions of the expired June 3, 1973 to June 30, 1975 contract were extended
past June 30, 1975 while negotiations on a successor agreement continued.
Thus, economic terms, which logically could have been the only terms
violated by the holdback were not in effect on September 15 when the
holdback was implemented.

TGt N ey
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CONCLUDING FINDINGS
I find and conclude, based upon the foregoing analysis and conclu-
sions reached on each of the issues presented for determination, that the
State has failed to comply with its negotiation obligation under the Act, and
has thus violated, and is violating 34:13A~5.4(a)(5) of the Act.

IV The Remedy

Having found that the Respondent has engaged in, and is engaging in,
unfair practices within the meaning of 34:13A-5.4(a)(5) of the Act, I find
that it is necessary that the Respondent be ordered to cease and desist from
the unfair practices found and to take certain affirmative action designed to
effectuate the policies of the Act. Respondent having refused to negotiate
with the Council as the exclusive negotiating representative of its employees
in the unit found appropriate, for affirmative relief I will order the Re-
spondent, upon request, to negotiate in good faith with the Association as
to the subject matter of a salary holdback, and, if an understanding is
reached, embody it in a signed written agreement with the Council. Since,
in addition, Respondent has also unilaterally altered, terms and conditions of
its faculty employees, by implementing a five (5) day holdback of salary, for
affirmative relief I will also order the Respondent to revoke and refrain from
implementing a salary holdback pending negotiations in good faith, upon re-
quest, with the Council concerning the said subject matter, and, meanwhile,
restore retroactively to the unit employees the five days of salary which it
has held back commenc¢ing September 15, 1975.

All of the foregoing, I fihd to be necessary to neutralize the ef-
fects of the Respondent's unfair practices and to effectuate the policies of
the Act.

Upon the basis of the foregoing findings of fact and the entered
record in this case, I mske the following:

Conclusions of Law

1. The Respondent, College of Medicine and Dentistry of New Jersey,
is a public employer within the meaning of NuJ.S.A. 34:13A-3(c) of the Act.

2. Council of AAUP Chapters of the College of Medicine and Dentis-—
try of New Jersey is a representative of employees within the meaning of
N.J.S.A. 34:13A-3(e) of the Act.
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3. The Respondent's teaching and research faculty employees des~
cribed in the section entitled "The Employee Organization and its Status,"
above, employed by the Respondent constitute a unit appropriate for the pur-
poses of collective negotiations within the meaning of N.J.S.A. 3l4213A-13-5.3
of the Act.

4. At all times since 1972, the Council has been and continues to
be, the certified exclusive negotiating representative of the employees in
the approriate unit described in conclusion 3, above, within the meaning of
N.J.S.A. 34:134-5.3 of the Act.

5. At all times since August 7, 1975, the Respondent has refused,
and continues to refuse, to negotiate in good faith with the Council as ma-
jority representative of the employees in the appropriate unit described in
Conclusion 3, above, and has thereby engaged in, and is engaging in, unfair
practices within the meaning of N.J.S.A. 34:13A-5.4(a)(5) of the Act.

Upon the foregoing findings of fact, conclusions of law, and the
entire record, and purusant to N.J.S.A. 34:13A-5.4(c) of the Act and Section
19:14-7.1 of the Commission's Rules and Regulations, I hereby issue the fol-
lowing recommended:

ORDER

Respondent, College of Medicine and Dentistry of New Jersey shall:

1. Cease and desist from;

(a) Refusing to negotiate collectively in good faith with the
Council of AAUP Chapters of the College of Medicine & Dentistry of New Jersey
as the majority representative of the employees in the unit described below,
concerning terms and conditions of employees in that unit: all full-time
teaching and/or research faculty and all part-time teaching and/or research
faculty who are employed at 50% or more of full-time employed by the Col-
lege of Medicine and Dentistry of New Jersey.

| (b) Making changes in terms and conditions of employment in

the above described unit, during the course of collective negotiations for a
successor agreement with the Council.

2. Take the following affirmative action which is necessary to ef-
fectuate the policies of the Act:
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(a) TUpon request, negotiate with the Council of AAUP Chapter
of the College of Medicine and Dentistry as the majority representative of
the employees in the aforesaid appropriate unit, concerning the subject matter
of a salary holdback affecting the terms and conditions of employment.

(b) Revoke, and refrain from implementing a five (S) day
holdback of salary, as applied to employees in the aforesaid appropriate unit,
during negotiations for a successor agreement with the Council, or, if such
agreement has been achieved, but does not cover the subject of salary hold-
back, during the course of independent negotiations as to the said subject mat-
ter. ‘

(¢) Restore retroactively to the unit employees)the five (5)
days of salary held back commencing September 15, 1975, during the course of
collective negotiations for a successor agreement or independent negotiations
with the Council.

(d) Notify the Commission, in writing, within twenty (20) days
of receipt of this Order what steps the Respondent has taken to comply here-

Robert T. Snyder /
Hearing Examiner

DATED: gﬁggtgaz ygvsJersey
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